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A nedicine or drug is “any pill, powder, potion, salve, or other preparation
i ntended by the manufacturer for human use and which purports on the | abel
to have nedicinal qualities.” See 86 Ill. Adm Code 130.310. (This is a
GlL).

Sept enber 30, 1999

Dear M. XXXXX:

This letter is in response to your letter dated August 13, 1999. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter, which is designed to provide general information,
is not a statenent of Department policy and is not binding on the Departnent.
See 2 IlII. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

W would like to have a witten opinion regarding the sales taxability
of certain itens being sold in our grocery and drug stores. The
company has recently nerged with COVPANY. Even though recent audits
have shown we are taxing 98+ percentage of our sales correctly, we
cannot assunme any future liabilities in the sales tax arena due to

small profits eaten up by vague interpretations of the |aws. All
guestionable items wll be taxed at the high rate of tax until further
instruction is obtained fromthe Departnment. W are trying to conply

with the laws and protect us from audit deficiencies, while preventing
citations from CITY s Departnent of Consunmer Services Wights and
Measures, while maintaining custoner satisfaction and |oyalty through
the proper taxing of products. This creates a delicate bal ancing act!
In order to succeed in all areas, we respectfully ask for additional
and definitive guidance to the standards, reasoning, and thinking
patterns of the Departnment concerning the areas of concern noted

bel ow. Informative answers w il deter us from requesting specific
rulings on each and every product. Due to our presence in sone 38
states, our inventory is very extensive and conprehensive of the
entire industry and thus the quantity of products is numerous. W
will be happy to assist you in any way we can to acconplish these
ends!

W have reviewed many copies of the Medical Appliance Lists (latest
copy is dated February 1999) and have reviewed nmany General
Information Letters regarding the law and the interpretations of the
| aw concerning the taxability of the listed products. W are aware of

the reduced tax rate on itens qualifying for food or nedicines. Ve
are also aware of the definition of nedicine which states that any
pill, powder, potion, salve, or other preparation intended by the

manuf acturer for human use and which purports on the |abel to have
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medicinal qualities is considered a nedicine. Even though this
i nformati on provides much guidance, questions arise from custoners,
tax auditors, and us concerning the definition of nedicine. Var i ous
concerns are noted bel ow.

The first issue involves the retail sales of lip balnms. W have spent

many hours reviewing product labels and still cannot differentiate
between taxable or exenpt lip balns. Product |abels include many
statenents such as ‘heals cold sores’, ‘skin protectant’, ‘advanced
protection from the sun’, ‘restores nmoisture’, ‘seals noisture’,
‘vitamin E enriched, ‘contains aloe vera', ‘cold sore treatnent and
prevention’, ‘renoves danmaged lip cells’, ‘treats and heals’, ‘blister
treatnment’, ‘helps healing’, *‘UVA/UVB protectant’, ‘flavored skin
protectant’, ‘nedicated’, and various SPF (Sun Protection Factor)
ratings ranging from 7 to 36. Do any of these statenments or

combi nation of these statenents qualify the product for the reduced
rate of tax?

It is sinple to determne that a label with the words °‘nedicated
qualifies for the reduced rate of tax. W have not yet found an
explanation as to what qualifies a product’s |abel for usage of the
word ‘nedicated’, but we know that these products qualify for the
reduced rate of tax. Do you have any guidance concerning this?
According to the 1999 edition of Drug Facts and Conparisons used by
our pharnmaci sts, sunscreens provide a barrier to sunlight which helps
to prevent sunburn, premature aging, photosensitivity reactions, and
reduce incidences of skin cancer. A SPF of at l|least 15 is recomended
by the Skin Cancer Foundation. Does a SPF rating affect the nedicinal
qualities of a product and subsequently allow for the reduced rate of
tax? How and where do we draw the |ine between products taxed at the
| ower or higher tax rate? Do we need to ask for General Information
Letters for all of the different |ip balnms (approximately 140)
inventoried and sold at our stores?

The second issue involves the retail sales of toothpaste. Sunshi ne
support letters 930599 and 930048 indicate that if a label of a
toot hpaste or tooth polish is marked as nedicinal, then it qualifies
for the reduced rate. Tooth whiteners do not qualify for the reduced
rate. The letters do not nention what qualifies a paste as a
medi cinal product as interpreted by the |Illinois Department of
Revenue. None of the products we have reviewed contain the word
‘medi cated” on the |[abel. Qur review does indicate that there are
many brands and pastes that prevents cavities, helps to cure bad
breath, reduces plaque, helps to prevent gingivitis and gum di seases,
and provides whitening characteristics. Most products claim on their

| abel combi nati ons  of the above <characteristics. A single
characteristic toothpaste could not be found. Do these itens qualify
for the reduced rate of tax? If they do or do not, how do we

differentiate the itens that should be taxed at the high or |ow rate?
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The third issue is the retail sales of shanpoo. Agai n we understand
that if a products |abel indicates that the product is nedicinal, then
it qualifies for the reduced rate of tax. Qur confusion exists when
we have products that are known to be dandruff shanpoos.
Hi storically, any dandruff shanpoo has been viewed by the auditors as
medi cated and should be a reduced rate item WIIl you please confirm
that practice in witing? Are all dandruff shanpoos taxed at the
reduced rate or is the taxability dependent on the word ‘mnedicated
whi ch must be printed on the | abel. For exanple, a manufacture such
as Head and Shoul ders offers the original forrmula and advanced formnul a
products for sale. The advanced formula includes the ‘medicated
wordi ng on the | abel. This appears to be a reduced rate item The
original formula advertises the control of dandruff, and the itching
and flaking caused by it. O her dandruff manufacturers claim that
seborrheic dermatitis, and psoriasis is prevented and controlled. How
do you suggest we tax these types of products?

The fourth itemis Rogaine. This product contains the drug M noxidi
and should be used under the supervision of a doctor. The |abel does
not appear to say anything concerning nedicated but the drug contained
therein | eads many custonmers and us astray as to taxability when the
Medi cal Appliance List shows that the high rate of tax is due on this
pr oduct . Wasn’'t this product a controlled substance that was
regul ated by prescription? Isn't Mnoxidil a nmedicine? |If so, isn't
the nedicine contained in the product qualifying it for the reduced
rate of tax? Does the potency of the drug within this product cause
the taxability to change or is there some other explanation that we
can give our custoners?

The fifth item is nouthwash. Letter ruling 930048 indicates that not
al | nout hwashes qualify as nedicines. Again, the |abel determnes the

taxability of this product. The definition of nouthwash in the
Webster dictionary says, ‘an antiseptic, usually flavored liquid for
cleaning the nouth and freshening breath.’ The definition of
antiseptic/antisepsis says, ‘The destruction of mcroorganisns that
causes disease, fernmentation, or putrefaction.’ The products that
include the verbiage ‘nedicinal’ are clearly nedicines but other
crafty marketing words confuse custoners, frustrate us, and cause
questions in auditor’s mnds. For exanple, Scope clains that it
‘kills bad breath gerns’. Plax clainms that it ‘renoves plaque that
contains gerns and pronotes good oral hygiene’ . Li sterine antiseptic
‘kills germs that cause bad breath, plaque, and gum disease, and
gingivitis’. Differing opinions have been expressed wthin the

Departnent concerning these itens. How do we tax these itens?

The sixth issue concerns soap and antibacterial soap. Letter ruling
950063 indicates that antibacterial soap qualifies for the reduced
rate. Does the reduced rate of tax also apply to dish soap and

| aundry soaps that are incorporating the ‘antibacterial’ verbiage into
their product |abeling? The conmon consunption of soap appears to be
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for its cleansing agents and qualities. It has always been pronoted
as a neans of killing germs, <cleaning skin and clothes, and
mai ntai ning sanitary conditions. Is the antibacterial verbiage a

marketing ploy or is there sone nedicated reasoning that these
products are any different than the comonly know uses of soap? How
shoul d we tax these products?

The seventh issue involves lotions. The product l|abels are simlar to

the lip balm notions noted above. Marketing strategies include
verbi age such as ‘therapeutic noisturizing’, ‘heals’, ‘antioxidants

(prevents premature aging), ‘treats eczemn, and psoriasis’', ‘hypo-
allergenic’, and ‘serious nedicine for severe dryness’. The Webster
dictionary defines lotion as ‘a nedicated liquid for external
application’. Qur review discovered a small portion of products
containing the word ‘nedicine’ or ‘mnedicated’ on the label. How do we

tax these products?

Qur intentions are to conply with the |law while satisfying custoners.
Uncertain tax rules nmay damage this balancing act while requiring us
as the retailer to be the judge of both sides of the argunent. AW
woul d appreciate a witten docunment so that we can defend our
practices of taxing or exenpting these types of products. This would
hel p us also to decipher the taxability of simlar type of products in
the future

If you have any additional questions or concerns relating to this
pl ease do no hesitate to contact ne at ####. Thank you for your hel p!

In the context of a General Information Letter, we are unable to rule on the
taxability of the various products you described in your letter. For your
i nformati on, we have enclosed a copy of 86 IIl. Adm Code 130.310, which is the
Departnent's regulation for “Food, Drugs, Medicines and Medical Appliances.”
This regul ati on descri bes how sale of food and drugs can be subject to either |ow
(1% or high (6.25% State tax rates under the Retailers’ OQOccupation Tax Act
Local sales taxes may al so apply, dependi ng upon where retail sales are nade.

A nedicine or drug is “any pill, powder, potion, salve, or other preparation
i ntended by the manufacturer for human use and which purports on the label to
have nedicinal qualities.” See Section 130.310(c)(1).

In regards to lip balnms, whether a |lip balm is taxable depends upon the
claimmade on the label. [If the label indicates that the balmis only to restore
nmoi sture or contains aloe vera, the |ip balmwuld be taxable at the high rate of
t ax. However, to the extent that the |abel asserts a nedicinal quality, such as
the healing nature of the product, the lip balmwould be subject to the low rate
of tax. In order to determ ne the exact nature of each product, the Departnent
would need to review detailed information in the context of a Private Letter
Ruling. W suggest applying the guidelines set forth in this letter and sending
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in specific product requests for products that you have difficulty in determning
the appropriate tax rate.

CGeneral ly, suntan products including sunscreen are subject to the high rate

of tax regardless of their SPF rating. As stated above, the sane item may be
subject to either the low or high rate of tax dependi ng upon whether the conpany
makes a medicinal claim on the brand | abel. An exanmple is toothpaste. If the

| abel nerely says “freshens breath”, then the toothpaste would be subject to the
6. 25% rate of tax. Alternatively, if the label were to say “kills gerns” then
t he toot hpaste woul d be subject to the low 1% rate of tax.

In regards to shanpoo, if the shanpoo | abel nmakes nedicinal clains, then the
shanpoo is taxable at the low rate. O herwi se, the shanpoo is taxable at the
high rate. Cosnetic treatnments to help grow hair, such as Rogaine, generally
woul d not qualify as nedicine or drugs eligible for the low rate.

Regardi ng the nouthwash, our experience has been that nost nouthwashes do
not make a nedical claim on the |abel and consequently are subject to the ful
rate of tax. W do not believe that clainms for a product which include “nouth
refreshnment, fighting strong nouth odors, breath control, freshens your breath,
or daily oral care” qualify as nedical clains. However, we do consider
statenents such as “kills nouth gerns, or renoves plaque bacteria” to be
medi ci nal cl ai ns.

Soaps and other chemcals may qualify for the lowrate if they are intended
by the manufacturer for human use and purport on the |abel to have nedicinal
qualities. Soaps that are antibacterial or nedicated qualify for the low rate.
Lotions also may qualify for the lowrate if they neet the above requirenents.

I hope this information is helpful. The Department of Revenue maintains a
Web site, which can be accessed at www. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.



